Contracts
Riding along with the policy of freedom to contract, parties to a contract may include attorneys fees in potential litigation as a provision of the contract. 23 A primary reason for the rise of this exception was the prevailing attitude of the laissez-faire doctrine during the nineteenth century. 24 However, courts disfavor this practice, and deem unenforceable, fee-shifting provisions found to be regarding attorney's fees reflect an intent to control the amount an attorney could charge the client rather than an intent to shift attorney's fees as costs to be collected by the prevailing litigant.").
12. 
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contrary to public policy, such as when the more powerful party to the contract drafts it into the provisions. 2 5
Bad Faith
Awarding attorneys fees for bad faith can derive from actions occurring in the filing of the lawsuit, and for conduct by parties, or their counsel, before or after the course of the proceeding. 26 Bad faith in filing a claim may warrant the award of attorneys fees if the suit brought is found to be "unwarranted," "baseless," or "vexatious." 27 While this type of bad faith revolves around the actual bringing of the claim, the Supreme Court also provides for an award of attorneys fees baled on misconduct transpiring during the course of the lawsuit. 28 Additionally, the Court has expanded the "bad faith" doctrine to provide compensation to either party when the opposing party has acted inappropriately. 29 Policy drives this exception as "it awards attorney fees against parties who litigate in bad faith, for the obvious purpose of deterring illegitimate behavior in the courtroom, and sometimes outside it." 
Common Fund
The Common Fund doctrine provides an exception to the "American rule" outside the bounds of the "loser pays" rule by dispersing the litigation costs over the range of beneficiaries not involved in the litigation, but who benefit from the fund being drawn from through court order. 3 ' In Trustees v. Greenough, 32 the Supreme Court established three reasons why the Common Fund doctrine is a valid exception to the "American rule:" 1) it would be unjust for the plaintiff to bear all the costs of the litigation when there are other beneficiaries of the same class or group; 2) nonparticipating beneficiaries would have an unfair advantage; and 3) courts of equity historically have awarded attorneys fees from court-controlled funds when the suit of one creditor would benefit other creditors in a bankruptcy proceeding, with the legal 25 . Id. at 1579. An example of this is insurance agreements in which the insurance company makes the insured liable for attorneys fees in suits where the insurance company is successful. Id. 26. Id. at 1584. 27. Id. 28. Hall v. Cole, 412 U.S. 1, 15. The Court stated in dicta that "'bad faith' may be found, not only in the actions that led to the lawsuit, but also in the conduct of the litigation" and may warrant imposition of attorneys fees on such party. Id. See also F. D. Rich Co. v. United States ex rel. Industrial Lumber Co., 417 U.S. 116, 129 (1974) . "We have long recognized that attorneys' fees may be awarded to a successful party when his opponent has acted in bad faith, vexatiously, wantonly, or for oppressive reasons . [Vol. 15.3 ATTORNEY FEE-SHIFrING IN AMERICA fees coming out of the bankrupt assets. 33 The Common Fund doctrine is applied to many situations, including antitrust litigation, mass disaster torts, and class actions. 3 4 Three conditions must be met before the litigation expense will be spread over a number of parties: 1) a fund must exist; 2) a court must be able to exert control over the fund; and 3) fund beneficiaries must be identifiable so the court can shift the attorneys fees to those benefiting from the litigation. 35 This doctrine's purpose is "to compensate parties who create or preserve a common fund for the benefit of others. 36 
Substantial Benefit
Closely related to the Common Fund doctrine is the Substantial Benefit rule, as both force nonparties to share in the litigation expenses and disallow absent parties to be unjustly enriched at the cost of the party bringing the suit. Like the Common Fund doctrine (absent the fund), the court must exert some control over an entity composed of beneficiaries in order to disperse the fee award. 38 However, the key difference between the two doctrines is that the Substantial Benefit doctrine applies to non-pecuniary benefits as well as pecuniary benefits. 39
Contempt
A small exception to the "American rule" can be found in contempt proceedings.4 n In Toledo Scale Co. v. Computing Scale Co., 4t the Supreme Court held that a party can collect attorneys fees for the enforcement of a contempt order when seeking to enforce a judgment through contempt proceedings. 4 2 To determine which fees will be awarded, and when, the court looks to the willfulness of the contempt. 43 33. Vargo 43. Vargo, supra note 4, at 1583-84 ("As a general rule, the willfulness of the contempt is a relevant factor in determining whether fees will be awarded and the amount of such fees.").
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Fee-Shifting Statutes
Perhaps the most meaningful exception to the "American rule" can be found in statutory shifting of attorneys fees, whereas there are more than 200 federal and close to 2,000 state statutes allowing the shifting of fees. 44 Feeshifting statutes can be divided into four main categories: 1) civil rights suits; 45 2) consumer protection suits; 46 3) employment suits; 47 and 4) environmental protection suits. 48 Congress has allowed these categories of statutes because they compel a higher public purpose, 49 and therefore, successful lobbying litigants should not shoulder the cost of advancing American public policy, particularly when their victory does not result in a monetary award. 5°A lthough there are a minority of statutes allowing a two-way shift (essentially the "loser pays" rule in which the losing party, whether plaintiff or defendant, must pay opponent's legal fees), most legislation employs a one-way shift whereby only a successful plaintiff can recover attorneys fees via statute. Regardless of whether a court enforces one-way or two-way fee-shifting 44 [.] In the case of any successful action under subsection (a), (b), or (c), the costs of the action, together with a reasonable attorney's fee as determined by the court, shall be added to any damages awarded by the court under such subsection.").
47. Ginsburg, supra note 22, at 8; see, e.g., Fair Labor Standards Act, 29 U.S.C. § 216(b) (2004) ("The court in [an action violating section 6 or 7 of this Act] shall, in addition to any judgment awarded to the plaintiff or plaintiffs, allow a reasonable attorney's fee to be paid by the defendant, and costs to the action .... ).
48. Ginsburg, supra note 22, at 8; see also Bradford, supra note 45, at 136 n.20 (citing as an example the Clean Air Act, 42 U.S.C. § 7604(d) (2004), which states, "The court, in issuing any final order in any action brought pursuant to subsection (a) of this section, may award costs of litigation (including reasonable attorney and expert witness fees) to any party, wherever the court determines such award is appropriate.").
49. Ginsburg, supra note 22, at 8. 50. Leubsdorf, supra note 16, at 30. "Such legislation goes far beyond the goal of making access to the courts easier for litigants with strong cases. It embodies a policy of social reform through litigation--especially through litigation that does not yield plaintiffs a financial award from which a contingent fee may be paid." Id. Furthering this policy and sustaining consistency, these statutes "grant fees to virtually all prevailing plaintiffs while denying them to virtually all prevailing defendants." Id. But see Carrion v. Yeshiva Univ., 535 F.2d 722 (2nd Cir. 1976) (successful defendants' litigation expenses charged to unsuccessful plaintiff who brought a civil rights action for discrimination in the workplace but presented no evidence supporting her claim).
51. Vargo, supra note 4, at 1590.
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ATFORNEY FEE-SHIFNG IN AMERICA legislation, the fact that such legislation exists at all is a sign that the "American rule" is under criticism and erosion, 52 but it does not necessarily mean a sudden shift to the "loser pays" rule. 5 3 In summary, the "American rule" began as a trans-Atlantic extension of the "loser pays" rule in England. 4 In 1796, the Supreme Court stood American jurisprudence on its own two feet, stating the award of attorneys fees to the winner was inappropriate. 55 Over the years many exceptions have appeared, most notably statutory fee-shifting; nevertheless, the "American rule" is still very much in effect today. 56 
B. History of "Loser Pays" or the "English Rule"
Although first pronounced fifty years prior to the Code of Justinian, the principle that the loser must pay the winner's legal costs provides a solid starting place because of the Code's heavy influence on modem European law. 57 "The presumption of the now-codified rule was that the loser had done a wrong by insisting on his legal position, which had been proven in court to be unjustified., 58 The "English rule" reflects this principle from a slightly different angle, that a "victory is not complete in civil litigation if it leaves substantial expenses uncovered., 59 Furthermore, the "English rule" rests on two simple premises: 1) defeat provides adequate basis for imposing legal fees on the losing party; and 2) the winner deserves to be fully compensated for all legal costs, including attorneys fees and incidental expenses. 52. See id. at 1588. The "American rule" of prohibiting fee-shifting is "riddled with exceptions." Id.
53. See Leubsdorf, supra note 16, at 32.
[T]hough fee statutes will undoubtedly continue to be passed, there is no likelihood that the English rule of almost automatic fee recovery will be any more successful in this country in the future than it has been in the past. We will continue to evolve a system of our own in which considerations of policy and politics determine which lawsuits and lawyers will be encouraged.
Id.
54 
361, 404 (1999).
It is interesting to note that originally in Roman law there were no costs associated with a legal dispute because all disputes were handled by the priests or the government, as there were no lawyers. Id. Lawyers began to appear, and charge clients for their services, by the time the Byzantine Empire was formed. Id.
58.
Id. This is hardly consistent with the American contingency fee system's purpose of opening the courts to everyone. See Landsman, supra note 8, at 262. 59. Davis, supra note 57, at 405.
60.
Id. The basics of the "English rule" are:
1) The objective fact of defeat is sufficient grounds for imposing legal costs on the loser, without regard to bad faith, fault, or frivolity; and 2) The costs to be reimbursed include not only the court fees and related costs but also the attorney
2005]
In legal terms, the technical beginning of the "loser pays" rule in England traces back to the Statute of Gloucester of 1275, from which it statutorily evolved over time into the rule it is today. 6 ' Slowly expanding, in 1601 the rule was extended to personal actions by allowing a successful plaintiff r covery so long as his debt or damages was at least forty shillings; otherwise, the plaintiff could not recover attorneys fees greater than damages and might be awarded less. 62 In 1607, successful defendants were granted relief from attorneys fees in all suits in which the plaintiff could recover fees. 63 No major changes in the allocation of attorneys fees occurred from the late seventeenth century until 1875, when Order 55 changed the principle upon which fees were awarded, leaving the disbursement to the discretion of the High Court as opposed to automatically following the event.
64
Costs automatically followed the event in previous statutes, but Order 55 provided that, with certain exceptions, "the costs of and incident to all proceedings in the High Court shall be in the discretion of the Court." 65 When the Rules of Court were substantially rewritten in 1883, Order 55 was greatly expanded and the provisions set out in the order are still in force today.
66
Although Order 55 was an important piece in forming the modem day "loser pays" rule, Order 65, rule 1 is arguably the single most important provision on costs.
67 Order 65, rule 1 provides:
Subject to the provisions of the Act and these Rules, the costs of and incident to all proceedings in the Supreme Court. Thus, while many consider the "loser pays" rule always to be automatic, it is more accurately described as a semi-automatic rule with an invisible hand guiding the courts, since they may deny the victorious party costs for good reason.
Like the "American rule," exceptions to the "loser pays" rule have also surfaced in recent years. 69 The biggest exception is the general rule that in small claims disputes each party must bear its own costs. 70 The current rule provides a "no cost" provision when the claim does not exceed a certain sum, and each party must therefore bear its own expenses.
7 ' "The reason for this exceptional approach was to encourage private claimants to bring small claims without legal representation, for even if they lost, they would not have to pay the costs of the other side.",
72
There are two other noteworthy exceptions, although not as significant as the small claims exception. 73 The first involves tribunals where each party must pay its own costs. 74 The second involves suits in which one party receives Legal Aid. Here, when one party is legally aided and the other is privately funded, if the latter is victorious, he will usually not receive compensation for his legal costs against the legal aid fund.
76
In summary, the "loser pays" rule originated under the Statute of Gloucester in 1275 and continued its development via subsequent legislation. The rule is not an automatic award of attorneys fees to the winner, but rather one that is in the discretion of the bench, with fee-shifting carrying a substantial 78 prevalence. As with the "American rule," exceptions to the "loser pays" rule 79 exist, but not to the extent of keeping fee-shifting from remaining the norm. 
A. What the Contingency Fee Means for the Client and the Lawyer
While the lay definition of the contingency fee system holds there is no bill for services when unsuccessful in litigation, this definition, although partially accurate, does not take into account all of the transactions that comprise a contingency fee agreement. 8 When a lawyer takes a case on a contingency basis, he offers the client both his legal services as well as additional services.8 l The two main additional services the lawyer provides the 82 client in a contingency agreement are: 1) financing; and 2) insurance.
Financing
In typical non-contingent fee agreements, lawyers charge their clients upfront with a flat fee, or quote their hourly fee and explain that incidental expenses will also be charged.8
3 Lawyers charge up-front because they are well aware of the difficulties of collecting from a client after the conclusion of a case, especially after an unfavorable outcome.8 4 However, in a contingency agreement, the lawyer normally will not collect fees or incurred expenses until after the conclusion of the case. 5 Therefore, by delaying collection, "the contingency fee lawyer finances the litigation for the client while a case is pending." 81. Id. Under a non-contingency client/lawyer agreement, the lawyer charges an hourly fee or a flat fee, as well as expenses, both with the expectation that these sums will be collected promptly and while the case is still progressing. Id. However, the additional services provided by a contingency agreement revolve around time and the outcome of the case. 85. Kritzer, supra note 80, at 270. "One advantage that the contingency fee lawyer has is that the actual collection of the fee is usually not a problem because the lawyer typically receives the defendant's payment on behalf of the client, and then deducts fees and expenses before disbursing funds to the client." Id. at n.13. 86. Id. at 270. While this is not the traditional definition of financing, one in which money is borrowed from a third party and paid back with interest (e.g., car buyer, car seller and bank lender), the idea is the same. However, the difference here is that only the two parties (buyer and seller) are involved in the transaction, and the lawyer is essentially loaning the cost of the litigation to the client but not charging interest per se. 
Insurance
In addition to financing, the contingency agreement also offers clients insurance by providing protection for both expenses and time. 87 Though many states require a client to compensate his lawyer for expenses incurred, when an unsuccessful result occurs under a contingency fee agreement, the lawyer typically will not look to collect these expenses. 8 8 Furthermore, because a lawyer collects only after a favorable judgment in a contingency agreement, he essentially bears the opportunity cost of performing the litigation regardless of the outcome, especially if unsuccessful. 89 Opportunity costs are also present in cases where there is recovery for the client. 90 
B. The Purpose of the Contingency Fee System in the United States
As stated earlier, the major purpose of the contingency fee was to provide open access to the courts for all people, regardless of their financial station. 91 This purpose became magnified by the Industrial Revolution as the number of work-related accidents increased, but those injured could not afford legal representation. 92 Consequently, this increase in laborers' claims forced the American Bar Association to accept the contingency fee as a valid system for lawyers' compensation. 9 3
However, the Industrial Revolution cannot take all of the credit, or discredit, for the surge of the contingency fee in America. 94 The contingency fee also served as an attempt by American jurisprudence to expel itself from the English ideology that litigation was evil. 95 "[Tihe English typically 'lumped the contingent fee in with other champertous practices that were thought to stir 87. Kritzer, supra note 80, at 270. 88. Id. 89. Id. ("If the lawyer obtains no recovery for the client, the lawyer absorbs the entire opportunity cost of the time expended on the case.").
90. Id. at 270. In these cases, the opportunity cost is the difference between the lawyer's compensation for the successful outcome and the amount of compensation he could have earned had he spent the time working on a different case, whether a flat fee case or successful contingency case. See id. Thus, the contingent fee lawyer must first discern which cases will be favorable, and then estimate which ones he feels will be the most profitable. up unwanted litigation and involve unscrupulous lawyers in the nefarious business of brokering lawsuits.' ' 96 Contrary to the English view that litigation was evil, American jurisprudence took the view that litigation should be used to cure societal problems, thus encouraging the use of the contingency fee as a financial vehicle to alleviate these ills.
97
In conjunction with the free access to the courts made available through the contingency fee, litigation may also be used to promote broad and far reaching social policies. 9 8 The Supreme Court has come to highly value the contingency fee with the belief that "[c]ontingent fees, which promote access to the legal system, are . . . an expression of national policy favoring such access." 99 Thus, the contingency fee may possibly find constitutional protection in the eyes of the Court.
1 0
Furthermore, one of the major criticisms of the contingency fee system, very large awards to successful plaintiffs, is viewed by some to aid in accomplishing the goal of furthering social reform. 10 As one commentator noted, "[1]arge jury awards are often the only effective incentive for changes in the interest of public safety."' 0 2
C. Criticisms of the Contingency Fee System
While the contingency fee system has many positive attributes that promote fairness and justice, it shares these benefits with much criticism. This criticism comes in one of four general categories: 1) a "flood" of litigation;' 0 3 2) frivolous and unreasonable litigation; 1°4 3) unconscionably large fees; 1 0 5 and 4) unjust financial detriment to a successful defendant. °0
"Flood" of Litigation
For almost 200 years, debate has raged about whether a flood of litigation has resulted from the contingency fee system of the United States.°7 Many commentators feel the contingency fee has had little to no impact on the amount of litigation, stating this claim is empty, without evidence, and citing to other causes. 0 8 On the other hand, the Supreme Court has stated that contingency fee agreements have led to an increase in litigation, 1°9 mainly due to the contingent fee based system's primary purpose of providing a "Key to the Courthouse Door."' 10
Frivolous and Unreasonable Litigation
"Congress needs to pass legal reforms to cut down on the frivolous lawsuits that provide a drag to our economy[,]" President George W. Bush stated in a news conference from the White House Rose Garden." 1 ' While Bush left open the cause of the high amount of frivolous lawsuits, both commentators and courts argue that the contingency fee system is to blame and must be addressed through legislative action. 12 In some situations (e.g., 108 . Id. Speaking on the history and complaint of the contingency fee: It is interesting to observe that 175 years ago judicial critics were using virtually the same rhetoric about contingency fees as critics use today. For many in both groups the key risk alleged to arise because of contingency is a flood of litigation. This rhetoric has had a hollow ring since the beginning of the Republic. Unmanageable "floods" of lawsuits have, upon investigation, usually proVen to be a chimera. 
Id. See also
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medical malpractice suits), the limiting of contingency fees will arguably pass economic benefits on to consumers." 3 In addition to medical malpractice concerns, another argument against the contingency fee cites it as an opportunity for the rich to bully the poor, and the poor to blackmail the rich." 14 In the global context, in order to decrease frivolous litigation, the contingency fee system is banned in most countries outside the United States." 15 However, some commentators find the high frequency of frivolous litigation argument to be without merit. For example, the lawyer who takes a certain percentage of the proceeds from a victorious case will screen out those cases lacking sufficient merit to avoid the opportunity cost of wasting his time and resources. 1 6 Coinciding with this "screening out" argument, others argue that contingency fees actually decrease the amount of frivolous litigation by changing the lawyer's incentives."i 7 Nevertheless, a number of factors erode this argument.' 8 One of these eroding factors, diversification, means that "if the lawyer takes several cases on a contingent fee basis, the cost of a frivolous case that loses may be offset by the rewards from frivolous cases that prevail.""19 113 . See DiFillippo v. Beck, 520 F.Supp. 1009, 1016 (D. Del. 1981).
[I]t is rational to limit attorney's fees which may be collected in malpractice suits and not in other actions because the limitation is also related to reducing malpractice insurance costs and, consequently, medical costs. For example, the attorney's fee limitation is likely to deter attorneys from instituting frivolous suits and to encourage the settlement of such suits, thus saving litigation expenses and ultimately reducing medical costs to the consumer.
Id.
114 Comparing contingency agreements to assignments, Luthy argues that by taking into account the opportunity cost of time and other cases in a contingency fee system, coupled with the fact that compensation is not guaranteed, the risk shifts from the client to the lawyer. Id.
118. Guthrie, supra note 116, at 208. Frivolous litigation still occurs because not all lawyers have the luxury of being selective with their cases. Id. They diversify (have highprobability and low-probability cases) to try and maximize their benefits, but some cases do not become known to be low-probability until after the discovery process. 
Unconscionably large fees
High fee percentages in contingency agreements mainly arise from the risk of the litigation being assumed by the lawyer, due to the no-win, no-pay nature of the agreement. 12 However, " [c] ommentators have criticized the use of high contingent fee arrangements in claims resolution, as opposed to litigation, contexts because the high risk does not exist. '' 12 ' Thus, it is unethical for lawyers to collect high percentage fees in contingency agreement cases involving little to no risk of loss. 1 22 As a counter to this argument, some commentators contend that the contingent fee produces results roughly equal to those of flat fee or hourly based fee schedules.1 23 Proponents of this theory argue that both the amount of fees collected in a contingent agreement and on a flat fee agreement are coincidental if they approximate the fee with the time and effort spent.1 2 4
Furthermore, neither the contingency fee nor hourly flat fee agreement account for the difficulty of representation or the quality of work performed.125 Lastly, "[a]t the very least, the contingent fee reflects the most important element of the value of legal services, which the hourly fee ignores: the result obtained."' 
Unjust Financial Detriment to a Successful Defendant
A fundamental concern with the "American rule" is that defendants must pay legal fees, which may amount to huge sums, even where their actions or 120 While the contingent-fee contract might produce disparities in an individual case between the number of hours of work performed and the amount paid, such disparities are not unique to contingent-fee compensation. A flat fee will accurately reflect the amount of work actually required in a particular case only by pure happenstance.
Id.
125. Id. (arguing highly experienced attorneys charge high hourly rates not because of their knowledge of the instant dispute, but because of the presumption that, on average, over time they will provide greater knowledge and experience on specific issues).
126. Id. ("One does not pay the cobbler who fails to nail the new heel to the shoe, no matter how many hours were devoted to the failure.").
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behaviors are legally justified. 127 " [T] he American rule has the effect of requiring [defendants] to subsidize the depredations of contestants." 1 28 Thus, because the defendant must bear some of the cost for a plaintiffs unreasonable or unmerited claim, it allows plaintiffs to further pursue more unwarranted claims, with a portion of the price tag (often very expensive) unjustly going to the successful defendant. 129 This Note's opening story illustrates this concern. Although Steven Brill lost only $5,134.80 in his successful defense of a libel suit, 30 this was an expensive price to pay for a victory on summary judgment based on the running of the statute of limitations. 
D. What to Take from the Contingency Fee System
The most important aspect of the contingency fee system is its ability to provide all American citizens an opportunity to have their day in court. 32 To some commentators, this access to the courts is so important that they believe it should be constitutionally protected. 133 Indeed, the Supreme Court may even support this position, stating, it "is part of our 'deep-rooted historic tradition that everyone should have his own day in court."" 34 The underlying philosophical reason driving this goal is simply, fairness-which should be a fundamental aspiration in a country founded on equality. . In citing one goal of class actions as providing the injured a legal voice, the author comments that "fair process is often celebrated as an end in itself; underlying this view is the notion that every American has a right to her 'own day in court."' Id. (Internal citations omitted) .
[
36 The contingency fee system allows usage of litigation as a means for achieving social change in two ways: 1) pecuniary; 137 and 2) nonpecuniary. 138 An example of pecuniary policy adjudication can be seen in the infamous McDonald's coffee case. 139 Here, the court originally awarded the plaintiff over $2.5 million after spilling scalding hot coffee on herself and receiving third degree bums.1 4° The obvious intention of the court was to punish McDonald's, and make an example of them, for repeatedly falling to provide customer service that would ensure its products were safe. 14 1
Non-pecuniary policy adjudication may be found in Shelley v. Kraemer, 142 in which residential restrictive covenants based on race were deemed unconstitutional. 143 In that case, the Court reasoned that any court upholding such covenants constituted state action, and therefore violated the Fourteenth Amendment. 44 The obvious need for such court action can be found in the language of the Declaration of Independence declaring all persons were created equal. 
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E. What Should Be Left Behind from the Contingency Fee System
In order to most effectively pursue the goal of an open courthouse, it is important to limit the number of frivolous or unreasonable lawsuits that clog up the system and bog down its efficiency. 46 Controls on contingent fee agreements could have the desired effect of decreasing the amount of frivolous litigation. 1 47 While the number of frivolous and unreasonable lawsuits needs to be decreased, it cannot be firmly stated that the contingency fee has resulted in a "flood" of litigation.1 48 Nevertheless, frivolous and unreasonable litigation must ultimately be reduced in an effort to minimize the delay in hearing meritorious claims because of loaded court dockets. 49 Unconscionably large attorneys fees in cases involving little risk of winning present another negative attribute of the contingency fee system that must be left behind. 150 It is the risk of not receiving a fee, or a fee substantially less than the lawyer's opportunity cost, that justifies the lawyer charging a risk premium.151 Because the attorney/client relationship is a fiduciary one, it would be illegal for the attorney to charge for a service (bearing the risk) that does not exist, thus making this an obvious attribute to avoid. 152 In addition, the attorney's monetary interest in the litigation, deriving from the risk premium, [Clontingency fee limits can be utilized by the legislature as a means of deterring frivolous suits [by not having a large "pie in the sky" award for the attorney]. Contingency fee limits can also be used to encourage a plaintiff to accept a lower settlement. If the attorney's percentage is smaller, a plaintiff will obtain the same net recovery from a lower overall settlement amount. An increase in the number of settlements eases the burdens on the court system by lessening the number of cases that must be tried.
Id. See also P. DANZON & L. LiLLARD, THE RESOLUTION OF MEDICAL MALPRACTICE CLAIMS:
MODELING THE BARGAINING PROCESS 55-56 (1982) ("Limits on contingent fees decrease settlement size, increase the likelihood that a case is dropped, and decrease the likelihood of litigation to verdict.").
148. Landsman, supra note 8, at 264. 149. Birnholz, supra note 146, at 978. 150. Brickman, supra note 122, at 1837. 151. Brickman, supra note 92, at 70. The contingency fee system is based on an "assumption that the lawyer's risk of receiving no fee, or a fee that effectively will be well below his normal hourly rate [opportunity cost], merits compensation in and of itself; bearing the risk entitles the lawyer to a commensurate risk premium." Id.
152. Id. at 70-71 ("It is illegal because it violates the lawyer's fiduciary duty to deal fairly with clients. A lawyer who charges for a service that is not provided is at least breaching the fiduciary duty.").
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ATrORNEY FEE-SHIFTING IN AMERICA has in many ways diminished the bar's reputation due to contingency fees because this risk premium appears to be solely for the attorney's benefit. 53 
IV. THE "LOSER PAYS" RULE IN ENGLAND
A. How the "Loser Pays" Rule Applies
"The application of the cost-shifting principle is much more complicated than the simple phrase 'loser pays' implies."' ' 54 The traditional two-way shift most Americans think occurs is not the norm in England.
1 5 5 In England, the "loser pays" rule is not an absolute, automatic rule, but one in the court's discretion.
5 6 Also, the English legal system has three particular mechanisms for financing a legal claim: 1) legal expense insurance; 157 2) legal aid; 158 and 3) trade unions (for particular parties). 1 59
Legal Expense Insurance
Legal expense insurance (non-existent in America) is a mechanism in which the plaintiff is insured against the potential of paying the entire amount of his opponent's fees. The present concern [with the contingency fee system] stems from the fact that the lawyer's monetary stake or financial interest in the litigation appears to be antithetical to the lawyer's given objective--independent advice primarily for the benefit of the client. As a consequence, a further erosion of the public's faith in and respect for the professionalism of lawyers has occurred.
Id.
154 
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However, it is important not to confuse the functioning of legal expense insurance with complete indemnification for a plaintiff who loses on a counterclaim, as it only covers the costs of losing. 162 Also, legal expense insurance is structured so that frivolous or unreasonable claims are filtered out of the system more efficiently than in the contingency fee system because insurance providers "employ case-screening procedures that effectively remove the doubtful cases."' 163 Finally, while legal expense insurance appears greatly fortuitous, it must be noted that only about two percent of all cases litigated, circa the early 1990s, were brought by insured plaintiffs. 164 "Nonetheless, insurance makes a significant difference in how solicitors handle cases, primarily because clients need not be concerned about costs.', 16 5
LegalAid
While only about two percent of plaintiffs utilize the legal expense insurance option, roughly twenty-eight percent of personal injury plaintiffs receive legal aid. 166 Unlike legal expense insurance, a small amount of Legal Aid is available in America; however, it is only for the severely disadvantaged and not for cases which could normally be dealt with using the contingency fee system. 1
67
So what is Legal Aid? Legal aid is a program whereby financially qualified plaintiffs may have their legal costs subsidized by the government, with the norm being a full subsidy. 68 An important comparison to draw here is that over a quarter of personal injury litigants receive Legal Aid in England. 1 69 162. Kritzer, supra note 154, at 57. Essentially, what this means is that if a plaintiff is found to owe money to the defendant in a counter-claim, the legal insurance would not pick up the tab for this adverse judgment, but only for a portion of the costs of both parties in association with bringing the plaintiffs original claim.
163. Id. Since the insurance provider's biggest concern is paying out, theoretically it will be more selective and conservative in the cases it takes. Id. Also, because legal expense insurance only invests money, and not time, they have access to a significantly higher amount of cases to support. This in turn affords them the luxury of being more selective than a lawyer. Id. Compare Guthrie, supra note 116, at 207. In the contingency fee system there is a screeningout process in theory. Id. However, since the contingent lawyer's biggest concern is not paying out, but the pay out, he is more likely to be adventurous and liberal ii the cases he takes on as he views himself as a "portfolio manager" of high-risk and low-risk cases. However, in America, only those falling below the poverty line qualify for the program.
17
Nevertheless, Legal Aid augments the goal of legal expense insurance in a limited way, as its purpose is to allow injured plaintiffs who are financially disadvantaged the opportunity to seek justice without the fear of paying their opponent's legal fees if they lose.
171
With this limited scope of purpose, some commentators feel Legal Aid is not effective and litigation should be financed from the private sector, not by the government. 72 Even some members of the English bench find Legal Aid to be severely inhibited in its effect on English justice; as one judge stated, "'Everyone knows, every lawyer particularly knows, that for the ordinary citizen unqualified for Legal Aid a lawsuit is quite out of the question. ' 
Trade Unions
The third mechanism employed in English litigation to alleviate the dangers of the loser paying is litigation financed through trade unions, which is utilized by almost thirty percent of accident plaintiffs (in contrast, American trade unions only get involved if the injury is work related).
175 "'Generally, unions provide both legal representation for their members and absorb litigation costs."" 176 Additionally, unions generally secure talented and capable representation because these lawyers do not worry about their client's ability to pay since the expenses and costs are covered by the more deep-pocketed unions. 77 Like legal expense insurance and Legal Aid, the purpose of trade union financing is to help plaintiffs avoid the risks created by the "English rule," which, combined with legal expense insurance and Legal Aid, helps more than half of plaintiffs in personal injury cases avoid such risks. 
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As a result of these mechanisms in England, the Loser Pays system allows the average individual to bring valid claims, while incurring only some of the risk of a suit (through insurance premiums, having to pay a percentage of the legal costs based on a scale of their earnings). As America has no such mitigating programs, the burden of losing falls squarely on the shoulders of the average individual, thereby making it virtually impossible, economically speaking, to file a case. 1
79
B. Positive Impacts of the "Loser Pays" Rule
By having the losing party bear the costs of litigation for both parties, the "English rule" has three primary benefits: 1) fuller compensation of winners (including unjustly accused defendants);
180 2) deterrence of frivolous claims;' 8 1 and 3) a possible higher frequency of settlements.' 82
Fuller Compensation of Winners
Stemming from the Roman perspective that the loser of a lawsuit had committed a wrong against the winner by insisting on his position, which was ultimately proven incorrect, 183 the "English rule" follows this premise to conclude that a winning party does not experience total victory if costs or expenses are left unpaid by the defeated. 84 Thus, the "English rule" works to fully compensate a victorious plaintiff, awarding damages and costs, 8 
Deterrence of Frivolous Claims
Perhaps the greatest impact of the "English rule" has been the deterrence of frivolous litigation, allowing the courts to be more open to meritorious claims. 188 While it is important to keep in mind that England is generally less litigious than America,' 89 the "English rule" deters these claims primarily because the threat of paying a victorious defendant's legal costs raises the stakes for the plaintiff, forcing him to more carefully assess his case and act more conservatively. 190 In fact, America has roughly twenty times the amount of civil lawsuits as England (figure adjusted for population difference).' 9 '
A simple comparison between the quantity of English civil litigation and American civil litigation does not, in and of itself, prove the "English rule" deters litigation. However, many commentators feel that adoption of the rule would decrease the number of lawsuits in America, albeit, not always justly. [A] claimant who is forced to resort to court action to enforce his claim againt [sic] a reluctant debtor is entitled to recover the full value of the claim and should not be expected to be satisfied with a lesser amount because of the necessity of suing. Likewise, one who successfully defends himself against an unjustified claim raised by another person should come out of the experience without financial loss.
Id.
188. See Rowe, supra note 7, at 888. 189. Maimon Schwarzchild, Class, National Character, and the Bar Reforms in Britain: Will There Always be an England?, 9 CONN. J. INT'L L. 185,214 (1994) ("By force of culture and law, the English are less litigious than Americans.").
190. Polinsky & Rubinfeld, supra note 185, at 402. The English rule, under which the loser pays the winner's legal costs, tends to discourage frivolous suits because, if frivolous plaintiffs have a higher probability of losing than legitimate plaintiffs, making a losing plaintiff pay the winning defendant's legal costs imposes a higher expected cost on frivolous plaintiffs than on legitimate plaintiffs.
191. Schwarzchild, supra note 189, at 215. English civil courts handled roughly 400,000 civil cases in 1990 while American civil courts handled over nine million cases. Id. "In sheer volume of litigation, the differences between England and the United States are striking.... With something less than five times the population of England and Wales... the United States has perhaps twenty times the number of civil lawsuits." Id.
192. Roxanne Barton Conlin & Clarence L. King, Jr., The "Loser Pays" Rule: Who Pays for Injustice?, TRIAL, Oct. 1992, at 58, 60 ("No matter whether we think the English rule is intended to be an aggressive response to litigation or a mechanism for fairness, it will always deter litigation and inevitably create some injustice where it is implemented.").
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well as frivolous claims, leaving justified plaintiffs without legal remedy. 93 Nevertheless, whether the injustices outweigh the purpose, the "English rule" acts as a deterrent to frivolous or unreasonable litigation.1 94
Increase in Settlements
The net effect of the "English rule" on settlements is a heatedly debated topic and one in which the Honorable Judge Richard Posner asserts that the rule leads to a greater settlement rate,' 95 only later to discuss scenarios in which feeshifting decreases the settlement rate. 1 Thus, one is left with the feeling that this impact is debatable.
Judge Posner's initial argument, that the "English rule" would increase settlements, takes on the following line of reasoning. The "English rule" raises the stakes for the parties involved in litigation by attaching attorney fees and costs to unsuccessful judgments. 9 Because the stakes of the proceeding are raised, "the expected value of litigation [is] less for risk-averse litigants, which will encourage settlements if risk aversion is more common than risk preference."' ' 98 While a party's attitude toward risk is subjective, it can be assumed for further argument that more than likely, a party will be risk averse (1989) . An overwhelming majority of people interviewed in England would not pursue a lawsuit if the award for damages would be $10,000 and their chances for victory were only eighty percent. Id. The total attorneys fees in this hypothetical were $3,000 ($1,000 for plaintiff and $2,000 for defendant), of which the plaintiff faced only a twenty percent chance of being required to pay.
194. Rowe, supra note 7, at 888. 195. Posner, supra note 182, at 428-29. "With the costs of guessing wrong on the outcome [of the litigation] ... higher, the dispersion of subjective probabilities about the true probability of prevailing should be reduced, leading.., to a higher settlement rate." Id. at 428.
196. RICHARD A. PosNER, EcONOMIc ANALYSIS OF LAW § 21.11, at 588 (6 th ed. 2003). Posner argues that when a plaintiff's belief in victory is greater than the defendant's belief in plaintiff's victory, the "English rule" makes litigation more likely than the "American rule." Id. Example: plaintiff believes his chances of winning are sixty percent and defendant believes plaintiff's chances of winning are forty percent. Each party will proceed to litigation because each one thinks he has a better than not chance of winning, and thus will have his attorney fees shifted to the losing party.
197. Richard L. Schmalbeck & Gary Myers, A Policy Analysis of Fee-Shifting Rules Under the Internal Revenue Code, 1986 DUKE L.J. 970, 977 (1986) ("[T]he clear effect of using the English rule ... is to increase each party's stakes by the sum of both parties' litigation costs, not merely by the other party's costs.") (Emphasis in original); see also Posner, supra note 182, at 428. Stated slightly differently, the plaintiff's raised stakes are total recovery ofjudgment award and fees, as opposed to a net recovery ofjudgment award minus fees under the "American rule" in the case of victory. Id. In the case of defeat, the stakes are raised from having to bear only his costs, to having to bear both his own, and his successful opponent's costs as well. Id. For the defendant, the stakes are similar, just without the judgment award. Id.
198. Id.
ATTORNEY FEE-SHIFING IN AMERICA as opposed to being risk preferred.1 99 Thus, because a majority of litigants are risk averse, it is fair to conclude that "adding the possibility of a fee shift against individual litigants relying on their own resources might well result in a greater tendency to settle claims once pursued than exists under the American rule.' In the end, while some commentators argue that increased stakes do not lead to a higher frequency of litigation, 2 0 as will be shown, others argue the exact opposite: that increased stakes work to increase the number of cases proceeding to trial (See infra Part IV, C). Thus, truly conclusive findings can only be found in practice.
C. Negative Impacts of the "Loser Pays" Rule
The two main criticisms of the "Loser Pays" rule are: 1) it deters reasonable and meritorious claims that are not clear winners due to the threat of paying defendant's CoStS; 20 2 and 2) it decreases the number of settlements based on higher stakes and positive outlooks on the case. 20 3
Deters Reasonable and Meritorious Litigation Where the Case is not a Clear Winner
One of the biggest downfalls of the "English rule," as many commentators see it, is that while it deters frivolous litigation, it does so at the cost of preventing plaintiffs of modest financial means from bringing meritorious claims because the risk of paying a successful defendant's legal costs is simply too great.
to an unsuccessful plaintiff even when "entirely reasonable in pursuing a claim that turned out at trial to lose. As a result, the rule may excessively discourage the pressing of plausible but not clearly winning claims.... This effect is especially likely to fall on middle class people.
,, 205 Members of the middle class, who make up the greatest percentage of a population, are at the greatest risk because they do not qualify for subsidized assistance, and therefore would have to shoulder the entire burden of an unfavorable result. 2 0 6 Often, the chances of an unfavorable result are too great to justify the risk of proceeding with a solid claim that is not guaranteed on its merits.2 7 Thus, some commentators fear that litigation will be deterred not on the merits (which is desired), but on the financial risks associated with bringing a claim that is not a sure-fire winner (which is not desired). 2°8 This fear has been brought to fruition in England, where approximately eighty-five percent of accident victims do not file a claim for compensation, mainly due to fear of paying their opponent's legal costs if unsuccessful. 2°C ritics of the "English rule" bemoan the opinion that civil justice in Britain "'is now too expensive for all but the poorest and the richest.' ''2 1 0 One commentator postulates that middle-income litigants would not even pursue strong claims if the risk of losing fell somewhere within to the relatively small range of $5,000 to $10,000 (small in terms of what legal fees could run). 1 Essentially, the "English rule" may deter middle class individuals from bringing meritorious claims because the threat of what could be lost is too much to put on the line. 212 in unsuccessful litigation, two-way fee shifting could deter such plaintiffs from bringing meritorious claims of uncertain outcome by exposing them to the risk of having to pay the defendant's legal fees.").
205. Rowe, supra note 7, at 888. 
Decreases Settlements
The fundamental argument that the "English rule" will decrease the settlement rate is simply stated as: each party believes their chances of winning are high, and therefore, in order to incur no legal costs, proceed to trial expecting to win and pay nothing.
2 1 3 To pose the argument in a slightly different manner, under the "American rule," if both parties are certain of victory, they will still settle in cases where the cost of victory at trial is more than the cost of settling; whereas, the "English rule" would encourage the litigants to proceed to trial in order to have a full recovery in the case of the plaintiff, or no loss in the case of the defendant. 21 4 Thus, one may conclude that "'the likelihood of trial under the British system will be greater than under the American system. ' ' 21 5 A further argument that the "English rule" will decrease settlements relies on the same presumption used by some commentators arguing for an increase in settlements. This argument states that the "English rule" raises the stakes of the suit, and therefore, makes litigation more attractive to a hopeful plaintiff. 216 It also follows that when the defendant views his chances of winning with greater optimism, litigation becomes more attractive because of the same raised stakes.
2 17 This augments the argument that parties' willingness to offer, and expectation to take, depend on their beliefs regarding the lawsuit's outcome. 218 The outcomes break down into three possible categories; where the parties' potential gain of a meritorious suit, lower-middle-class plaintiffs may not sue at all." Id.
213. Sherman, supra note 203, at 1869 ("[P]arties... pursu[e] litigation because they are overly optimistic about their chances at trial, which causes them to discount the amount of attorneys' fees they will have to pay, and thus makes settlement less attractive.").
214. Id. at n.35.
[U]nder the American rule, if the plaintiff firmly believed he or she would recover $10,000, and the defendant firmly believed there would be no recovery, but each anticipated having to spend $6,000 to take the case through trial, the parties might enter settlement discussions anyway, because even a $5,000 settlement would leave each party in better financial shape than a trial. Yet under the loser-pays rule, the argument goes, the litigants might dig in since each anticipates no net loss following a verdict. 217. Kesan, supra note 216, at 792 ("Litigation is more attractive to both parties when the defendant's estimate of the plaintiff's victory is less than the plaintiff s estimate of his chances of success.").
218. Philip J. Mause, Winner Takes All: A Re-Examination of the Indemnity System, 55 expectation of victory is: 1) greater than fifty percent: offer less, demand more; 2) less than fifty percent: offer more, demand less; or 3) fifty percent: no effect. 219 "Thus, if each party feels he has a better than even chance of success, indemnity will discourage pre-trial settlement by encouraging plaintiffs to demand more and defendants to offer less. 22° In the end, whether the "English rule" decreases the frequency of settlements seems to turn on the parties' beliefs 221 regarding the strength of their respective case.
V. THE NEW RuLE ON COSTS
A. Defining the New Rule on Costs
The New Rule on Costs ("New Rule") is a combination of the "American rule" and "English rule," taking into account analysis from a myriad of commentators. However, the New Rule provides only a skeleton for the proposed system of allocating attorneys fees as opposed to a full flesh and blood model. The basis of the New Rule will be the contingency fee system, slightly modified, but still keeping the courts open to all individuals.
222
Whether fee-shifting will occur will depend on the stage of litigation in which the case is terminated. Because both the "American rule" and "English rule" do not have a clear, bright line effect on settlements, in the case of a settlement, each side will bear its own costs. [I]ndemnity would seem to encourage a party to offer less or demand more when he feels he has a better than even chance of success, discourages it when he feels his chance of success is less than even, and has no effect when he feels that the chance is even. 221. Mause, supra note 218, at 32 ("The litigated case most often is one in which the parties have differing estimates of the probable chance and size of recovery. In such a case, indemnity might reinforce the parties' positions and place their estimates of a fair settlement value even further apart.").
222. Landsman, supra note 8, at 262. The New Rule must keep in line with American faith in a "robustly individualistic adversarial system where each side is given an opportunity to make its strongest case." Id.
223. Posner, supra note 182, at 428; see also Rowe, supra note 200, at 159 (arguing the "English rule" increases settlements). But see Schwarzer, supra note 208, at 153; see also Hylton, supra note 216, at 1079 (arguing the "English rule" decreases settlements); see also Mause, supra note 218, at 31 (arguing the "English rule" does not have an absolute impact on the settlement rate, but rather is better determined by each parties' subjective perception of risk). The impact of the New Rule on settlements will more than likely fall in Mause's determination that it depends on the subjective attitudes and risk aversion of the particular litigants. See id. Thus, it is safest to leave the system to the wild when it comes to settlements as it seems neither [Vol. 15.3
ATrORNEY FEE-SHIFrING IN AMERICA If a proceeding is terminated or dismissed during a pre-trial stage (e.g., discovery, summary judgment, judgment on the pleadings, etc.), then the losing party must bear the opponent's costs, keeping in line with the old Roman ethic that the losing party does a wrong to the victor by insisting on his legal claim, which the court proves unjustified. 224 Using the same rationale for assessing fees on pre-trial judgments, the "loser pays" rule would also apply to cases adjudicated on directed verdicts, as they resolve issues of law and not fact since they never reach the fact-finder for decision. 22 5 Finally, cases proceeding to trial and decided by jury, as well as appellate decisions, will break down into two outcomes. (It must be noted, however, that both outcomes will be decided in the discretion of the court.) 226 Under the first outcome, which will be considered the default rule, both sides must bear their own costs. 227 Under the second outcome, the losing party must pay a percentage of the winner's costs, this percentage (1% -100%) being at the discretion of the judge with possible consideration for the jury's recommendations. 228 rule has a greater impact on them than the other.
224. See Davis, supra note 57, at 404. It would seem appropriate to award fees to the winning party in cases dismissed before going to trial because it would most closely follow this old Roman law. Cases dismissed or ruled on summary judgment are cases where there is no genuine issue of material fact, and thus, the losing party has no legal basis to assert or defend his position. Thus, in such cases, a victorious plaintiff should not have to bear costs just because he had to sue to claim his recovery, and likewise, a victorious defendant should not have to pay for a claim against him that had no basis.
225. See Davis, supra note 57, at 404. While it takes longer and involves more costs, a case decided on a directed verdict still does not reach the jury. Thus, it is not the facts that are in dispute, but the law. Directed verdicts imply that the law was particularly strong on one side, which should be recognized by the parties' counsel. Therefore, having to pay the opponent's fees for a directed verdict will hopefully increase settlements, when the law is fairly clear, as the losing party does not have to pay his opponent in a settlement.
226. Goodhart, supra note 62, at 854. This is in line with Order 55, which put the wheels of the "English rule" as seen today in motion, that being the allocation of attorneys fees is left to the discretion of the bench. Id. Each outcome will remain subject to Federal Rule of Civil Procedure 68 (Offer of Judgment). FRCP 68 states, "If the judgment finally obtained by the offeree is not more favorable than the offer, the offeree must pay the costs incurred [both offeree's and offeror's] after the making of the offer." Federal Rule of Civil Procedure 68.
227. Schmalbeck & Myers, supra note 197, at 979 (discussing the Tax Court's hybrid system where most litigants bear their own costs, with some fee-shifting); see also Landsman, supra note 8, at 262; see also Rowe, supra note 7, at 888. This will be the default rule because it will still work to encourage an open system of justice and discourage the stifling of meritorious claims on the fear of paying the victorious opponent's legal fees.
228. Goodhart, supra note 62, at 860. This is consistent with Order 55 and Order 65, which leaves the awarding of attorneys fees to the discretion of the bench. Id. The jury may also give an opinion on an attorney fee award based on its intense involvement in the proceeding; see also Schmalbeck & Myers, supra note 197, at 979-80. In the Tax Court, only cases on the extreme fringes find fee-shifting allocations. Id. at 979. If the court finds the taxpayer's claim to be frivolous or unreasonable, it may penalize the taxpayer by awarding costs damages to the government. Id. Similarly, if the court finds the government's position to be substantially unjustified, it may award reasonable attorneys fees to the taxpayer. Id. at 979-80. The New Rule attempts to extend the Tax Court's procedure to allow for fee-shifting to reflect
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B. Positives and Negatives of the New Rule
The most important feature of the New Rule is that it will keep the courts open for ordinary citizens to pursue meritorious claims that are not gold-star winners. 229 The flexibility of the New Rule will allow parties to initiate actions, despite the uncertainty inherent in litigation, and then decide whether or not to pursue the action based on where they are in the proceeding and the consequences of their decision.
2 3° In any case, the New Rule must not lose sight of the "most commonly cited purpose of the contingency fee ... its 'function as a financing device that enables a client to assert and prosecute an otherwise unaffordable claim.' 23 '
Goals
In addition to open access, the two main goals of the New Rule are: 1) deter frivolous and unreasonable litigation; 232 and 2) provide fairness to prevailing plaintiffs or unjustly accused defendants. 2 33
a. Deter Frivolous and Unreasonable Litigation
While access to the courts remains fundamental, another important goal of the New Rule is attempting to decrease frivolous and unreasonable litigation in order to alleviate the congestion these suits bring to court dockets. 234 This congestion, arising from an overwhelming number of both meritorious and frivolous cases, makes it difficult to hear the strongest and most meritorious cases within a reasonable amount of time. 235 "The bottom line cause of the frivolous litigation problem ... is a cost structure that tends to make lawsuits in the United States 'easy to maintain and tolerable to lose."' ' 236 This cost the parties' relative positions in the litigation, even if not on the extreme fringes. Thus, with fee-shifting being at the judge's discretion, parties in close cases should not fear being slammed with a large portion of the opponent's fees, if any. 229. Landsman, supra note 8, at 262. As was the goal of the early American legislatures, keeping the courts open to all people, rich and poor, must be the basis of American jurisprudence. Id.
230. Vargo, supra note 4, at 1634-35 ("Since litigation is at best uncertain one should not be penalized for merely defending or prosecuting a lawsuit, and that the poor might be unjustly discouraged from instituting such actions to vindicate their rights if the penalty for losing included the fees of their opponents' counsel."). The New Rule will allow such actions to be initiated and will allow parties to evaluate the strength of their claim before concern of paying their opponent's fees becomes realized.
231 [Vol. 15.3 ATTORNEY FEE-SHIFTING IN AMERICA structure allows the contingency lawyer to take many cases in order to diversify his case portfolio, as some frivolous suits will result in settlements and finance the frivolous suits yielding no return. 237 The New Rule seeks to eliminate these frivolous suits that yield no return through settlement. To show how this can be done, it must be explained how these suits make it to trial in the first place. Individuals bring frivolous suits, and lawyers accept them, based on the chance that the defendants will be pressured into settling even though the claim would clearly not prevail at trial. 238 Frivolous claims are essentially "'unmeritorious cases brought with the intention of securing settlement from the defendant since the defendant's unrecoverable lawyer fees could run higher than the amount the plaintiff will accept to settle the case." 239 Thus, the New Rule's imposition of "loser pays" consequences on cases dismissed, ruled on summary judgment or directed verdict, or deemed frivolous by the judge, may significantly help alleviate this problem of brave-heart plaintiffs who pursue frivolous claims after settlement fails simply because they know they will not have to pay the winning defendant's legal fees.
24°b
.
Provide Fairness to Prevailing Plaintiffs or Unjustly Accused Defendants
Providing fairness is a limited spin-off of the result the "English rule" has of full compensation to prevailing plaintiffs and exoneration of unjustly accused defendants as the New Rule will normally only provide partial fees and 241 expenses upon the judge's determination.
While some may argue that, because the New Rule will only achieve this goal on a part time basis it is not worth implementing, the New Rule should behave more fairly on an overall basis than both the American and English rules, which have been thoroughly criticized for simply not being effective. 242 Forcing defendants to bear all or a portion of the plaintiff's legal fees when their defense -is deemed to be meritless and without justification, as determined by the stage at which judgment occurs or by the court, will work to fairly and fully compensate the plaintiff for a case that should never have been filed. 243 Likewise, the New Rule will work to provide the same justice to victorious and wholly justified defendants. 244 Meanwhile, the New Rule's imposition of costs should not work to deter meritorious litigation, a valid concern, because this imposition of costs will not necessarily be total indemnity, but instead will be based on the merits of each individual position.
24 5
Concerns
There are two main concerns in the formation and adoption of the New [T]he contingent fee has been devised to aid those who cannot afford litigation, but in many ways its results have been unsatisfactory, since the contingent fee has been a major impetus of litigation and, thus, of the court congestion which plagues our judicial system. Our system of fees, which in effect denies the basic rights to many by allowing the innocent injured party to go uncompensated, creates nothing but dissatisfaction and disrespect for the law and the legal profession.
Id.
It is important to clarify here that the phrase "innocent injured party" does not refer to an injured plaintiff, but the victorious party who only experiences limited victory because they have to pay their legal fees. [Vol. 15.3
ATrORNEY FEE-SHIFING IN AMERICA rooted in the long-standing view that accessibility to the courts is essential. 248 The New Rule's contingency fee basis works precisely to secure a "fundamental principle of our legal system-preservation of access to the courts.
2 4 9
b. The Difficulties in Assessing which Claims are Frivolous
A more valid concern of the New Rule is the difficulties judges will encounter in determining which suits are frivolous and unreasonable and which suits are not. 250 "Numerous judges [have] found it difficult to get a fix on the meaning of 'frivolous' litigation, and the formulations range from the forgiving, to the unforgiving, to the 'middle.' 25 '
Three possible definitions for what constitutes a frivolous claim follow here. The first possibility is:
[a] suit is frivolous (1) when a [party proceeds] knowing facts that establish complete (or virtually complete) absence of merit as an objective matter on the legal theories alleged, or (2) when a [party proceeds] without conducting a reasonable investigation which, if conducted, would place the suit in prong (1). 252 A second possible definition is: "[iut seems reasonable to characterize a frivolous suit as an action where both sides know that it is very unlikely that a trial outcome will favor [one of the parties]. '' 253 Finally, a third possible definition can be gleaned from Black's Law Dictionary: a "groundless lawsuit with little prospect of success."' ' 4 Ultimately, judges should be allowed to use their discretion to determine which suits are frivolous, using the standard applied to the determination of frivolous appeals, which is a case-by-case basis. 255 
